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MEMORANDUM FOR: 

■ ... .*■> 


It- ' 0 , c - 


MPP^^i|||ji^ a s'e'fi.nd attached • a ’ copy of what I have regarding 
the CIA/DO J agreement on reporting crimes , As you will 
note from the correspondence) we went back to Justice 
with a letter agreeing in principle with the agreement, but 
suggesting slight editorial changes 

If y®au have any questions in this regard, please 

do not hesitate to call. 


W-- 


24 Feb 78 


Date 


FURM if,, USE PKEV 

5-75 iUl EDITIONS 


USE PREVIOUS 
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OGC 78-0494 
26 January 1978 
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MEMORANDUM. FOR: Director of Central Intelligence 


VIA: 

FROM: 


Acting Deputy Director of Central Intelligence 


Anthony A. Lapham 
General Counsel 


co 




CC 


SUBJECT: 


DQJ/CIA Memorandum of Understanding Relating co 
to the Reporting of Cnmes 


.’/S'.'it-' 


. Co 


*■' Action R eq uested: That you sign the attached.letter -to- the: Attorney 
^General. ' • .• W .. v 


2* B ackground : The~Attorney General's letter to you.dated. 9 January 3978, 

copy attached at Tab A, forwarded 'a Memorandum of Understanding (Procedures 
for- Reporting ^Violations* oh Federal Law as Required by 28 U . S . C ,° § 5 85) , copy 
•attached at Tab B. -.The..Memorandum. of Understanding represents the end ■ 
product. of..a=.-length.y ; negotiatioii ;-'' Tt deals with the manner. in. which possible • 
crimes are • to -^be- reported- to-' the Department of Justice, and related matters . -■ 
The incoming, letter* from-the Attorney General expresses his' enthusiastic ■ 
approval of the -.Memorandum . The proposed outgoing' letter expresses ybur 
approval, subject to only the two minor revisions. 


/-■ 


^ * Staff Coordination : The proposed outgoing letter has been coordinated 
with the DDO, the Director of Security and the Inspector General. And. the ^ 
Memorandum has their agreement and support. 


4. Recommendation : That you sign the attached letter. 


e, 

. t., 


c — 


Anthony A . Laph am 7 


STAT 
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WashitirfonD C. 20305 


? J*V> :.i 


Honorable Griffin B . Bell 
Attorney General 
Depai-tment of Justice 
Washington, D. C. 20530 

Dear Griffin: 


Thank you for your letter of 9 January, forwarding a proposed CIA/DOJ 
Memorandum of Understanding intended to implement 28 U.S.C. §535. ’ 


I agree that the memorandum accurately reflects the understandings that 
have been reached by our staffs, and I would propose only the two following . 
modest amendments: V • . • ; 

"■ ‘..'ly •' ■ . p 

(a) The provision governing the obligations of senior intelligence 

officials to report possible crimes to the Attorney General appears, 
slightly reworded, as section 1-706 rather than section 3(g)(8) of 
Executive Order 12036, the successor to Executive Order 11905. 

Footnote.! of the memorandum should be revised accordingly. 

(b) The first sentence in' paragraph 4 of the memorandum would 
. less awkwardly express the same meaning if it were rewritten to state: 


A basis for referral shall, be deemed to exist and 
the matter shall be referred to the Department of Justice 
unless the preliminary inquiry establishes in a reasonable 
time that there is no reasonable basis for belief that a 
crime was committed ... . ' 


With these minor changes the Memorandum of Understanding is acceptable, 
and I believe as you do that its adoption will be a real step_ forward. The two 
changes are reflected in the enclosed draft, which we will regard as final unless 
you have any further comments or objections. 


. . Yours sincerely. 




f ,.,t r 
\*** . 


/s/ Stansfield Turns*?. 
STANS FIELD TURNER ’. 




Enclosure ...... . $- ...... 
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MEMORANDUM OP UNDERSTANDING 
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Procedures for Reporting Violations of Federal Law 
as Required by 28 U.S.C. §535 


1. Taking cognizance of the statutory responsibility of 'the Director of 
Central Intelligence to protect intelligence sources and methods from unauthorized 
disclosure and taking note of the security problems of the CIA, I hereby establish" 
the following procedures by which CIA shall report violations of Federal law as 
required by 28 U .S.C §’535, This Memorandum of Understanding is issued 
pursuant to authority conferred bv 28 U.S.C. §535(b)(2) and supersedes any 
prior agreements or guidelines.— • •• 




‘ : 2. When information or allegations, are received by Dr complaints made to 

the CIA that its officers or employees - may have violated ; Title 18 of the-. United 
States Code, CIA shall conduct a preliminary inquiry. Such an inquiry , normally 
conducted by the Office of the Inspector General or Office of Security and reviewed 
by the Office of General Counsel, will determine if there is any basis for referral 
of the matter to the Department of Justice. The inquiry will not, however, seek 
tp_ establish, all necessary elements of the possible viola doit as a precondition to 
reporting the matter to the Department of Justice expeditiously. . ... V . . 


— This Memorandum defines only the reporting requirement under 28 U.S.C. ■' 
§535 for violations committed by "CIA officers and employees" as defined in note 2, ' 
infra. Reporting requirements for violations committed by other Government officers 
and employees will be governed by section 1-706 of the revised version of E. O. 11905 
which will require th<? Director, along with other senior ojfeeials of the intelligence 
Community, to:' . . . s ° . 


Report to the Attorney General evidence of possible : 
violations of federal criminal law by an employee of their 
department cr agency, and report to the Attorney General 
evidence of possible violations by any other person of 
those federal criminal laws specified in guidelines adopted 
by the Attorney General. . . . . ■ , f •. . 


2 / 


- For the purpose of the reporting requirement set fo:rth in this Memorandum, 
the phrase "CIA officers and employees" includes a former officer or employee 
(a) when the suspected offense was committed .during hi s Federal employment 
and (b) when the suspected offense, although committed thereafter, is connected 
with his prior activity in the Federal service (see, for example, 18 U.S.C. §207) . 
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3 . If, as a 


result of this preliminary inquiry there is a basis for referral 


' , , c t,, r~ fi -.nri r TA rlf'^ires to conduct a more extensive invest! - 

of Justice to ensure that such investigations do not jeopardize the Government s 
criminal investigation or prosecution. 

4. A basis for referral shall be deemed to exist and the matter shall be 
referred to the Department of Justice unless the preliminary inquiry .establishes 
in a reasonable time that there is no reasonable basis for belief that a crime was 

committed. Referrals shall be made in the following manner: 



(a) In cases where no public disclosure of classified • 

information. or intelligence sources and methods would result - ■ 

• from further investigation or prosecution, and the security of 

ongoing intelligence, operations would not be jeopardized ^ . . - 

thereby, the CIA will report the matter to the cognizant office 
of the Federal Bureau of Investigation, other appropriate Federal 
investigative agency, or to the appropriate United States . 

Attorney or his, designee for an investigative or prosecutive 
determination. ~ CIA officers or employees who are the subjects 
of such referrals .to any component of the Department of Justice . 

: - may be identified as John Doe # in any written document ^ 

" associated with the- initial referral. The true identities of such 

persons, however, will be made available when the Department 
determines- such to be essential to any subsequent investigation 
. , or prosecution of the matter so referred. .. . - -y . ‘ - 

record of such referrals and the action- subsequently 
taken to dispose of the matter shall be rnaintained by the CIA, 

• ■ and. on a quarterly basis, a summary memorandum indicating 
the type of crime, place and date of referral and ultimate dis~ 
position will be forwarded to the Assistant Attorney General, 
Criminal Division, or his designee. ' Referrals made by CIA 
covert facilities to United States Attorneys, .the FBI or other . 
Federal investigative agencies will also be included in the 
quarterly report with due regard for protection of the security 
of said installations . . ’ ' ! • . 


(b) In cases where preliminary investigation has failed to 
develop an identifiable suspect and the CIA believes that investi- 
gation or prosecution would result in public disclosure of classi- 
fied information or intelligence sources or methods or would 



5/ xhis reporting requirement applies to all matters except cases involving 
bribery or conflict 0 / interest which shall be directly referred to the Criminal 

Division. • • " . 


2 ....... 
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seriously jeopardize the security of ongoing intelligence . ' 

ApprasraeticBwr 1i9P79-9 

writing,, following which a determination will be made as 

to the proper course of action to be pursued. • 

(c) In cases where preliminary investigation has 
determined that 'there is a basis for referral of a matter ' 

involving an identifiable CIA officer or employee to the 
Department of Justice , the future investigation o r prosecu- 
tion of which would result in the public disclosure of class i- . . 

. fied. information or.intelligence sources or methods or would . ' . ■ ; ; - 

seriously jeopardize the security of ongoing intelligence 

operations, a letter explaining the facts of the matter in • ‘ v 

detail will be forwarded to the Criminal Division , A separate • V - ' 
r- classified re emorahdum explaining the security or operational • P ~ v’> • 
p problems which would result if the information n peeled, to proves -• ’V ■ ! 

the elements of the offense were made public or which could - 
result from a defense request for discovery under Rule 16 of ' ' ' ' P 

the Federal Rules of Criminal Procedure shall als o be forv/arded : 7 

% to the Criminal Division, if requested. Such officers and ‘ . ; - P P" : " ; p . 

=P employees may be designated as John Doe # under the " • 1 " ; P 

y • conditions and limitations set forth in paragraph 4(a) , above,. , P ' 

In reporting such matters, the CIA. shall inform the ' V'; ■ P',~ ' 

Criminal Dbdsion of the steps it has taken to prevent a recur— ■ - 
rence of similar offenses, if such action is feasibl e, as well v • 

those administrative sanctions 'which may be contemplated with ' P . " ' ' 

respect to tlte prospective criminal defendant- -p, . • . . . g. P •.••• ,'P . ' 

P The; Criminal Division, after any necessary consultation ; P ; P' -P.r- 
with CIA, will make a prosecutive determination, informing the 'p.P"/' ‘ 

CIA in writing of such determination. " ", ; ; . 


' 5 . The CIA may take appropriate administrative, disciplinary, or ether ’ 
adverse action at any time against any officer or employee whose activities 
are reported pursuant to this Memorandum of Understanding,' but shall coordi- 
nate such actions with the appropriate investigative or prosecutive officials to 
avoid prejudicing the criminal investigation or prosecution. - , .. 

6. . While requiring reports to the Criminal Division tc/be in writing, the 
nature, scope and foitnal of such reports may vary on a case-by-case be sis 
dependent upon an assessment by the CIA and Criminal Division of the nature 
of the matters which ;are being reported. Matters not readily resolved by 
reference to the foregoing guidelines will be handled on a case-by-case basis, 
as the need may arise;, consistent" with the provisions of 2£ U.S.C. §535 



procedures with respect to the requirements of 28 U.S.C.'§535 with reference ' 
only to Title 18 violations, CIA will utilize these same procedures to report ' 
any violations of law required by Executive Order to be reported to the Attorney 
General . 


8. -The Director of Central Intelligence,, whenever he- believes security or 
other circumstances warrant, may make a direct referral to the Attorney General 
of any matters required to be reported pursuant to this Memorandum of Under- ' 
standing, in lieu of following the reporting procedures set forth herein. 




•' ■ .. .• . v ..- • I.*.v 

.. •*' ;• ~ •*-*?■•* : r 

- •"* 'X ' 7 
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• Honorable Starts field Turner !' , ; ■ . : 

Director of Central Intelligence 
. ; Washington, D. C. 20505 1 - 

l(Dear Admiral .'Turner: '.'' I. ; 

It is with pleasure that I forward for your 
.review a proposed Memorandum of Understanding between 
|the ; CIA and the Department of Justice... This memorandum 
. as intended to implement, the provisions of Title 28 
United States Code, Section 535, and sets forth more 
detailed reporting procedures than those contained in 
; the Attorney General's "Memorandum to the Iliads of All 
Departments and Agencies in the Executive Branch, of 
Government" dared May 4, 1976. The Memorandum of 
Understanding is the product of extensive discussion 
and exhaustive preparation between the major opera tins 
components and the Office of General Counsel of your 
Agency as weli as attorneys of the Criminal Division'' 
of this Department. r 

It is my view that the Memorandum of Understanding! 
as 'drafted, preserves the role of this Department to' 
fairly and effectively enforce the Federal criminal laws 
of this country while at the same time recognizes your 
responsibility as the Director of Central Intelligence 
to protect intelligence sources and methods from 
unauthorized disclosure. 
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V. 
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X believe that you will find the Memorandum' of 
Understanding to be an excellent vehicle by which each 
of us can discharge our respective responsibilities -• 

X ".'look ."forward to receiving any comments you may have 


and trust that your review of this matter will result 
in its adoption by the Central Intelligence Agency. 



Sincerely > 



T*, . 


Griffin B. Bell 

Attorney General 


'Jlph V t C • , 

Enclosure 
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MEMORANDUM OF UNDERSTANDING " 

Procedures lor Reporting Violations of Fe Serai Law 
as Required by 28 U.S.Co § 535 


1* Taking cognizance of the statutory responsibil- 
ity of the Director of Central Intelligence ;:o protect 
intelligence sources and methods from unauthorized dis— 
closure and taking note of the security problems of the 
. I hereby establish the following procedures by 
which CIA shall report violations of Federal law as re- 
quired by 28 U.S.C. § 535. This Memorandum of Under- 

ffrfws coc/f \ / os P u ^ suant to authority conferred by 28 
u.b e Co § 535(b)(2) and supersedes any prior agreements 
or guidelines. L/ .. Ulr .. • - 

2., When information or allegations are received bv 
or complaints made to the CIA that its officers or ern- 
ployees 2/ may have violated Title 18 of the United 


dr/ This Memorandum defines only the reporting reciuire- 
u ^? r ^ U.S.C. § 535 for violations committed by 
CIA officers arid employees” as defined in note 2 S infra 
Reporting requirements for violations committgd by other 
Government officers and employees will be governed by 
section 3(g)(8) of the revised version of E.O, 11905 
which will require the Director to: . * 

. Report to the Attorney General evidence o r pos- 
sible violations of federal criminal law by any 
employee of the senior official's department or 
agency; and report to the Attorney General evi- 
dence of possible violations by any other person 
of those federal criminal laws specified in 
guidelines adopted by the Attorney Genera].. 

2/ For the purpose of the reporting requirement set 
forth m this memorandum, the phrase "CIA officers and 
employees includes a former officer or employee (a) xvher 
the suspected offense was committed during his Federal 
employment and (b) when the suspected offense, although 
committed thereafter, is connected with his prior" activ- 
thS Federal ser vice (see, for example, 18 U.S.C. 

u A U / J » 
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States Code, CIA shall conduct a preliminary inquiry „ 

Such an inquiry, normally conducted by the Office of the 
Inspector General or Office of Security and reviewed by 
the Office of General Counsel, will determine if there 
is any basis~fo:rkreferral of the matter to the Department 
of .'/Justice-. The inquiry will not, however, seek to 
establish-all^Tfecessary. elements of the possible viola- 
tion asna -precondition / to -reporting the matter to the 
Department' of Justice expeditiously. 

3. If-, as a result of this preliminary inquiry 
there is %'basis. for referral to the Department of Justice 
and CIA desires to conduct a more extensive investigation 
for administrative or security reasons, it will so inform 
the Department of Justice to ensure that such investiga- 
tions do not Jeopardize the Government's criminal .investi- 
gation or prosecution. 

4. A basis" 7 for referral shall be deemed to exist 
and the matter shall be referred to the Department of 
Justice whenever the preliminary inquiry fails -to estab- 
lish in a reasonable time that there is dqo) reasonable 
basis for belief that a crime was committed. Referrals 
shall be made in the following manner: 

(a) In cases where no public disclosure of clas- 
sified information or intelligence sources and 
methods would result from further investigation or 
prosecution, and the security of ongoing intelligence 
operations would not. be jeopardized thereby, the CIA 
will report nthe- matter- to the cognizant ■ off ice of 
the Federal ^Bureau of Investigation,- other appropri- 
ate Federal investigative agency, or to the appro- 
priate United States Attorney or his designee for 
an investigative or prosecutive determination. 3/ 

CIA officers or employees who are the subjects of 
such referrals to any component of the Department of 

. Justice may be identified as John Doe # in any 

written document associated with the initial referral. 
The true identities of such persons, however, will 


3/ This reporting requirement applies to all matters 
except cases involving bribery or conflict of interest 
which, shall be directly referred to the Criminal Division . . 


- 2 - 
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be made available when the Department determines 
such to be essential to any subsequent investiga- 
tion or prosecution of the matter so referred. 

A record- of such referrals and! the action 

subsequently taken to dispose of the matter shall 
be maintained "by the CIA, j and on. a quarterly basis, 

. a; summary ;rcemorandum indicating the ty pe of crime/ 
place ■>and i liate'--of ^referral and ultimata disposition 
wilLsbe- forwarded to the Assistant Attorney General, 

; Criminal* Division, or his -designee; Referrals made 
by. CIA covert facilities to United States Attor- 
neys, the-'FBI^or other Federal investigative agen-* 
cies will also be included. in the quarterly report 
with dtia regard for protection of the security of 
said installations. 

(b) In cases where preliminary investigation has 

failed to develop an identifiable suspect and the 
CIA believes that investigation or prosecution would 
result in public disclosure of classified Informa- 
tion or intelligence sources or methods. or would 
seriously jeopardize the security of ongoing intel- 
ligence operations , the Criminal. Division will be so- 
informed in writing, following which a determination 
will be made as to the proper course o;: action to be 
pursued. ;■ - 'j 

(c) In cases where preliminary -investigation has 
determined that there is a basis for referral of- a 
matter involving' an identifiable' CIA officer or em- 
ployee to the Department of Justice, the future 
investigation or prosecution of which would result: 
in the public disclosure of classified information 
or intelligence sources or methods or would seri- 
ously jeopardize the security of ongoing intelligence 
operations , a -letter explaining the facts J of the 
matter in detail will be forwarded to the Criminal 
Division. A separate classified memorenxdum explain- 
ing the security or operational problems which would 
result if the information needed to prove the ele- 
ments of the. offense x\?ere made public dr which could 
result from a defense request for discovery undex~ 

Rule 16 of the Federal Rules of Criminal Procedure 1 , 
shall also be forwarded to the Criminal! Division, if . 
requested. Such officers and employees may he desig- 
nated as John Doe # undei: the cone [it ions and 

limitations set forth in paragraph 4(a) , above. • c f~" 


- 3 - ' 
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In reporting such matters, the CIA. shall in- 
form the Criminal Division of the steps it has taken 
to prevent -a recurrence of similar offenses, if such 
action is feasible, as well as those administrative 
sanctions which may be contemplated with respect to 
the prospective criminal defendant. 


t The Criminal Division, after any necessary 
consultation with CIA, will make a prosecutive deter 1 
, . tarnation, informing the CIA in writing of such 

' V. - >. determination. : . . .;..v k h • . 

The CIA - may ' take appropriate administrative, 
disciplinary, -or;. ; other adverse action at- any time against 
any- officer or employee whose activities are reported^ _ 
pursuant to this Memorandum of Understanding, 
ino rdinate such actions x^ith the appropriate investiga- 
tive or prosecutive officials to avoid prejudicing the 

criminal investigation or prosecution. 

; :r T 6. While requiring reports to" the Criminal Division 
to be in x^riting, the nature, scope and format of such 
reports may vary on a case-by-case basis dependent upon 
an assessment by the CIA and Criminal Division of the 
nature of the matters xdiich are being reported ^ Matters 
not readily resolved by reference to the foregoing guide 
lines will be handled on a case-by-case basis, as the . 
need ma 3 r arise, consistent xvith the provisions of 2.8 
' U.S..C. § 535. 

7. Although this Memorandum of Understanding estab- 
lishes reporting procedures with respect to the require- 
ments of 28 U.S.C. § 535 with reference only to Title 18 

. violations, CIA will utilize these same procedures to ^ _ 
report any violations of laxv required by Executive Order 
®to be reported to the Attorney General. - 

8. The Director of Central Intelligence, whenever 
he believes security or other circumstances x^arrant, may 
make a direct referral to the Attorney General of any 
matters required to be reported pursuant to this Memo- 
randum Understanding, in lieu of following the 
reporting procedures set forth herein. 


- 4 - ■ 
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